
No. 6781

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit y

Babbitt Brothers Trading Company (a cor-

poration),

Appellant,

vs.

New Home Seaving Machine Company (a

corporation),

Appellee,

BRIEF FOR APPELLANT.

C. B. Wilson,

Orinn C. Compton,

James E. Babbitt,
Flagstaff, Arizona,

Attorneys for Appellant.

FILED
APR E 1932

PAUL P. C'BRIEM.
CLEBK

Pbbnau-Walsh Pkinting Co., San Fiunoisoo





Subject Index

Page
Statement of the ease 1

Plaintiff's complaint 2

Defendant 's answer 2

Defendant 's cross-complaint 5

Plaintiff's reply 5

Defendant's rejoinder 7

Trial 8

Statement of facts 8

Specification of errors 12

Argument 22

Specifications I, II, III, and VI:

(1) Plaintiff must suffer by reason of solicitor Dock-

ery 's failure to forward entire contract 23

(2) There was no meeting of the minds of the parties 34

(3) There was a failure of consideration for the ac-

ceptances sued upon 43

(4) Plaintiff is indebted to defendant for the sums ex-

pended by defendant on said sewing machines. ... 45

Specifications IV and V:
There is no evidence to support the finding that the

collateral agreement of August 14th, 1928, is an ex-

traordinary guaranty or warranty or one beyond
the usage of the business in which Dockery was em-

ployed as agent 46

Specifications VII, VIII and IX:
The judgment is not supported by the evidence and

is against the great weight of the evidence 48

Discussion of trial court's memorandum of decision. . . 58

Specification X 62

Specification XI 62

Conclusion 63



Table of Authorities Cited

Pages
Arnett v. Sanderson, 25 Ariz. 443, 218 Pac. 986 43

Barton Parker Mfg. Co. v. Taylor, 78 Ark. 586, 94 S. W.
713 36

Batchoff V. Melzner, 71 Mont. 411, 230 Pac. 48 48

Bank of Red Lodge v. Chappell, 71 Mont. 553, 230 Pac.

1084 25

Berning v. Colodny, 103 Cal. App. 188, 284 Pac. 496 42

Bonnett-Brown Sales Service Co. v. Denison Morning
Gazette (Texas Civil Appeals), 201 S. W. 1044 33

Wm. Brooks Medicine Co. v. Jeffries, 94 Ark. 575, 127

S. W. 960 37

J. B. Colt Co. V. Freitas, 76 Cal. 278, 244 Pac. 916 41

Davis V. Danforth, 65 Iowa 601, 22 N. W. 889 24, 25, 59

International Harvester Co. v. Newberry (Texas Civil Ap-

peals), 16 S. W. 2nd, 871 44

L. C. James Motor Co. v. Wetmore, 36 Ariz. 382, 286 Pac.

180 43

Jersey Farm Company v. Atlanta Realty Co., 164 Cal. 412,

129 Pac. 593 39

Johns V. Jaycox, 67 Wash. 403, 121 Pac. 854 59, 61

Lichtenberg v. Burdell, 101 Cal. App. 20, 281 Pac. 518. .. . 48

Main, et al. v. Oliver, 88 Ark. 383, 114 S. W. 917 37

Miller v. Haley, Arizona ; 300 Pac. 1020 25, 31, 59

Mooney v. Cyraiks, 185 Cal. 70, 195 Pac. 922 39

National Import Co. v. Griffin and Griffin (Texas Civil Ap-

peals), 168 S. W. 85 38

New Home Sewing Machine Co. v. Songer, Montana;

7 Pac. 2nd 238 28, 30, 48, 56, 59

New Home Sewing Machine Co. v. Westmoreland,

Arkansas ; 38 S. W. 2nd, 314 28, 30, 48, 56, 59

Paladine v. Imperial Valley Farms Lands Co., 65 Cal. App.

727, 225 Pac. 291 40

Reiniger v. Besley, 16 Ariz. 161, 141 Pac. 574 39



Table of Authorities Cited iii

Pages

Staheli v. Adams, 56 Utah 276, 190 Pac. 781 48

Standard Sewing Machine Company v. Rainwater, 146

Ark. 81, 225 S. W. 326 34, 59

White Sewing Machine Co. v. Atkinson & Son, 126 Ark.

204, 190 S. W. Ill 32, 59

White Sewing Machine Co. v. Gilmore Furniture Co., 128

Va. 630, 105 S. E. 134 43, 48

8 Corpus Juris 744, Section 1018 44

22 Corpus Juris 228 62

55 Corpus Juris 297, Section 282 45

38 Cyc. 1967 48





No. 6781

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Babbitt Brothers Trading Company (a cor-

poration),

Appellant,

vs.

New Home Sewing Machine Company (a

corporation),

Appellee,

BRIEF FOR APPELLANT.

This case is before this Court on appeal from the

District Court of the United States for the District of

Arizona, sitting at Prescott, Arizona.

Appellant and Appellee are termed respectively De-

fendant and Plaintiff herein.

STATEMENT OF CASE.

This action was brought in the District Court of the

United States for the District of Arizona by the New
Home Sewing Machine Company, a corporation, to

(Note) : The figures in brackets refer to pages of the Tran-
script.



recover on three trade acceptances bearing date Rock-

ford, Illinois, September 18th, 1928, drawn by Plain-

tiff and accepted by Defendant, October 9th, 1928, as

follows

:

Acceptance Number 1, payable March 18th,

1928, in the sum of $2652.90;

Acceptance Number 2, payable June 18th, 1929,

in the sum of $3221.80;

Acceptance Number 3, payable September 18th,

1929, in the sum of $3221.90.

Plaintiff's complaint.

Plaintiff's complaint (1) alleges the making of the

trade acceptances, acceptance of same by Defendant,

presentation for payment on their respective due

dates, and Defendant's refusal and failure to pay,

and prays for judgment for the principal of said trade

acceptances together with interest, protest fees and

costs of suit.

Defendant's answer.

Defendant, in its answer (8), defended upon the

grounds of failure of consideration, alleging that the

consideration for said trade acceptances was based

upon the terms and conditions of a certain contract

for the purchase of a carload of sewing machines exe-

cuted between Plaintiff and Defendant under date of

August 14th, 1928, together with order made simul-

taneously therewith, bearing date August 13th, 1928,

the terms and conditions of which were breached by

Plaintiff.



The answer of Defendant alleges that Defendant

was engaged in the general mercantile business in

various towns in the State of Arizona; that on the

13th day of August, 1928, Plaintiff, through its agent

and solicitor, Nick T. Dockery, solicited Defendant

for the sale of a car of sewing machines for distribu-

tion from its several stores; that Defendant advised

Plaintiff that it was not equipped to sell sewing ma-

chines and was not interested in Plaintiff's proposal

unless Plaintiff would furnish experienced salesmen

and guarantee the sale of the machines within a rea-

sonable time; that on August 14th, 1928, Plaintiff

proposed to sell to Defendant a car load of sewing

machines for the sum of $9,656.50, payable in three in-

stallments, six, nine and twelve months from date of

arrival of shipment, less freight to be deducted from

the first installment, and that Plaintiff would fur-

nish Defendant with salesmen for the sale and repair

of said machines and for the collection of delinquent

accounts; that Plaintiff would guarantee the sale of

all of said machines within a period of twelve months

from the date of their arrival and all machines not

sold would be taken off the hands of Defendant, and

Plaintiff would refund in cash the purchase price of

the machines not sold; that Plaintiff would furnish

advertising materials, window signs and folders ; that

Defendant was to pay salesmen 20% of the net sale

price of machines sold, less 20% of such commission to

take care of reverts, all old machines taken in trade

were to belong to the salesmen, and all sales were to

be subject to acceptance by Defendant's credit de-

partment.



That said written proposal was accepted in writing

by Defendant on the 14th day of August, 1928, and

that pursuant to said acceptance and as a part of the

contract between Plaintiff and Defendant, there was

executed in duplicate by said parties an order form

of Plaintiff's; that said order form and the contract

dated August 14th, 1928, were accepted and executed

simultaneously and a copy of each was attached and

retained by each of the parties as their completed

contract. That the sewing machines were shipped

pursuant to contract and order on September 18th,

1928, and the trade acceptances sued upon were for-

warded to Defendant; that neither the said contract

or order form provided for the acceptance by De-

fendant of trade acceptances, but after deducting an

overcharge of $9.00 and $559.90, the freight deductible

imder the terms of said contract, Defendant accepted

the trade acceptances and returned them to Phxintiff

as an accommodation to Plaintiff; that pursuant to

the terms of said contract and order Plaintiff fur-

nished salesmen for the sale of the sewing machines

and carried on a sales campaign up to December 10th,

1928, at which time the salesmen discontinued their

sales campaign ; that on December 13th, 1928, Defend-

ant notified Plaintiff that its salesmen had discon-

tinued and demanded that it carry out the terms of

the order and contract ; that thereafter and on Decem-

ber 18th, 1928, Plaintiff disavowed and repudiated the

contract and refused to be boimd thereby and failed

and refused to carry out any of its terms ; that by rea-

son of Plaintiff's failure to perform, the consideration

for said trade acceptances wholly failed.



Defendant's cross-complaint.

Defendant, in its cross-complaint (18), counter-

claims for damages sustained and suffered by it by

reason of the breach of the contract by Plaintiff, and

asks for storage charges on the sewing machines

which were left on its hands by Plaintiff and for

freight, taxes, fire insurance and other items of ex-

pense incurred on said sewing machines.

Plaintff's reply.

Plaintiff's reply to Defendant's answer and an-

swer to Defendant's cross-complaint (35) denies that

it entered into, approved, accepted or ratified the

agreement of August 14th, 1928, and denies that

^^Dockery" had authority for or on behalf of Plain-

tiff to make or execute the agreement of August 14th,

1928; and alleges that the order of August 13th, 1928,

was accepted and approved by Plaintiff subsequent

to August 13th, 1928, and that at the time of the ac-

ceptance and approval thereof there was not attached

thereto the agreement of August 14th, 1928, and that

at the time of the acceptance Plaintiff had no knowl-

edge or notice of the existence of said purported con-

tract and never at any time received either the orig-

inal or duplicate copy thereof; that upon the ac-

ceptance by it of the order of August 13th, 1928, the

machines and personal property were forthwith

shipped to Defendant in conformity with said order

and that said trade acceptances sued upon were, after

the receipt of said machines, and personal property,

accepted by Defendant and delivered to Plaintiff in

payment for said machines and personal property;

that said Dockery had no power to modify said order
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of August 13th, 1928, or to enter into any supple-

mental agreement thereto, and that the want of

power of said agent was known to Defendant at the

time of the giving of its order of August 13th, 1928,

and at the time of the execution of the contract of

August 14th, 1928; that said want of power or au-

thority to execute the contract of August 13th, 1928,

was made known to Defendant in the order of August

13th, 1928, wherein it appeared directly above the

signature of Defendant's representative giving said

order the following words:

^^It is understood that no conditions agreed

to by any salesman or agent and not embodied
herein will be in any way binding on the New
Home Sewing Machine Company, and it is under-

stood and agreed that the New Home Sewing
Machine Company shall not be in any way liable

under any separate or collateral agreement made
between the undersigned and its salesman."

Plaintiff further alleges that long after the sale

and delivery of the machines and the receipt by it

from Defendant of the trade acceptances and on or

about January 7th, 1929, Plaintiff for the first time

learned of the existence of said contract of August

14th, 1928; that upon acquiring knowledge, it imme-

diately disclaimed said contract, and refused to ratify

it; that Plaintiff in good faith sold and delivered

said machines in accordance with said order of August

13th, 1928, which it alleged constituted the only con-

tract for the sale of said machines ever existing be-

tween Plaintiff and Defendant; that said trade ac-

ceptances were after their acceptance by Defend-

ant received and accepted by Plaintiff in payment for



said machines, and that said sale of said machines

was fully consummated on delivery thereof to De-

fendant, and that the said machines are the property

of Defendant;

Plaintiff for a separate defense against the cross-

complaint denies that said Dockery was Plaintiff's

agent to make said contract of August 14th, 1928, and

denies that said Dockery had any authority whatso-

ever other than to solicit and obtain orders for Plain-

tiff subject to its acceptance and approval upon a

certain form or order blank provided for that pur-

pose and to submit said order to Plaintiff for its

approval and acceptance and that he had no authority

or power to bind Plaintiff by any contract or in any

manner or way.

Defendant's rejoinder.

Defendant's answer to Plaintiff's reply to answer

and cross-complaint (43) denies the allegations there-

of with reference to Dockery 's lack of authority and

Plaintiff's knowledge or notice of the existence of the

contract and denies that Plaintiff in good faith sold

and delivered the machines in accordance with the

order of August 13th, 1928, as constituting the only

contract for the sale thereof.

And Defendant, further answering Plaintiff's an-

swer to Defendant's cross-complaint alleges that if

at the time the order form of August 13th, 1928,

attached to contract of August 14th, 1928, reached

the home office of Plaintiff, the said contract of

August 14th, 1928, was not attached to said order

form, and if at the time of the shipment of machines
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and personal property listed in said order form

Plaintiff's officers and agents at its home office had

no knowledge of said contract of August 14th, 1928,

then said contract was detached from said order form

after the execution thereof without the knowledge or

consent of Defendant and said order form accepted

by Plaintiff as the contract between said parties was

not the completed contract as executed and if said

Dockery had no authority to make and execute said

agreement of August 14th, 1928, then there was no

meeting of the minds of the parties and the order

so accepted by Plaintiff Avithout the said agreement

was not the completed contract of the parties and not

binding upon the Defendant.

Trial.

A jury was waived and the case was tried before

the Court (46). The Court took the case under ad-

visement (54), and thereafter entered judgment in

favor of Plaintiff and against Defendant, as prayed

for in Plaintiff's complaint (67-72). Within the time

and in the manner provided by law, Defendant filed

its motion for a new trial, which was denied (73),

and Defendant appeals from the judgment of the

Court.

STATEMENT OF FACTS.

So far as the evidence in this case discloses, the

first transaction between the Plaintiff and Defend-

ant took place in the latter part of May, 1928, at

which time Plaintiff through its representative,

Dockery, solicited and procured an order from De-
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fendant for ten sewing machines (114-117). At that

time, Dockery produced an identification card of

Plaintiff (89), stating that he was its ^' Sales Man-

ager for New Mexico and Arizona" (93). This order

was cancelled by defendant, by a letter dated May
29th, 1928, but shipment of four of the sewing ma-

chines had been made before Plaintiff received the

letter. Plaintiff stated that it was taking the matter

of the cancellation of the order up with its Mr. J.

Dockery, who would arrange to call and see the De-

fendant (128-129). Thereafter, Defendant wrote

Plaintiff asking what disposition it desired to make

of the sewing machines remaining on Defendant's

hands (139). Plaintiff thereafter wrote to the De-

fendant, stating that their Mr. Jorgensen, Division

Sales Manager for the Coast, would take the matter

up with the Defendant direct (140).

A short time after this transaction, Dockery again

returned, and proposed to sell Defendant a carload of

sewing machines. He first took the matter up with

the Manager of Defendant's furniture department

(93), and; again presented his credentials to H. V.

Watson (192), at that time Defendant's General

Manager. These credentials were in the form of an

identification card, stating that Dockery was ^^ Sales

Manager for New Mexico and Arizona" for Plain-

tiff (93, 192). Defendant advised Dockery that it

was not equipped to conduct a campaign for the

sale of sewing machines (132), and that it was not

interested in the proposition (93). Following con-

siderable discussion and negotiations, Dockery, as

^^ Sales Manager, Arizona and New Mexico," for
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Plaintiff, made a written proposal to sell the ma-

chines. This proposal was dated August 13th, 1928

(95). At a meeting between Dockery and representa-

tives of Defendant, held on August 13th, 1928, the

proposal, bearing date of August 13th, was rejected

(133, 193, 194). However, after considerable discus-

sion. Defendant agreed at this meeting to handle the

machines in the manner outlined in the agreement of

August 14th, 1928 (133, 134). The next day, August

14th, the proposal agreed upon was prepared, and it,

together with the order form, were signed by Dockery,

representing the Plaintiff, and by representatives of

the Defendant (96, 134, 195). The order and contract

were attached together with clips (97, 134). The

original contract, consisting of the original order and

the original typewritten proposal, dated August 14th,

1928, attached together, were delivered to Dockery,

Plaintiff's solicitor or agent, and the other copy, with

the order and typewritten agreement, were attached

and retained by Defendant (107, 134). Shipment of

the machines was not made promptly, and on Septem-

ber 6th, 1928, Defendant wrote Plaintiff, advising that

it had not received a confirmation of the order, and

impressing upon it that it would be to the mutual

advantage of Plaintiff and Defendant if the machines

were shipped at an early date (108). The machines

were delivered to Defendant about the middle of Sep-

tember, 1928 (140).

On September 19th, 1928, Plaintiff requested the

Defendant to sign the trade acceptances, which are

the basis of this suit (141). The Defendant, in a

letter to Plaintiff, dated September 29th, 1928, called



11

attention to certain errors in computation, and called

attention to the fact that the freight was to be de-

ducted from the amount due ; that when these adjust-

ments were made Defendant would execute the trade

acceptances, on the understanding that the acceptances

would not be negotiated, but would be carried by

Plaintiff in its files (142). Plaintiff in its letters to

Defendant, dated October 9th, 1928 (145), and Oc-

tober 15th, 1928 (147)^ authorized the deduction for

freight, stating that Plaintiff had taken the matter

up with Mr. Dockery, their agent, and that there had

been a misunderstanding. Dockery, in a wire to

Plaintiff, of which Defendant had no notice, dated

October 8th, 1928, stated ^Morgensen told me freight

was allowed on all carload shipments and was taken

out of first acceptances, and that was the way this

car was sold. Changing in any other way would blow

up deal. Wire acknowledgements and acceptances

will be signed and sent in" (212).

On October 9th, 1928, the trade acceptances were ac-

cepted by Defendant, conditionally, as hereinbefore

set forth (143, 144, 146, 147, 185). Up to that time,

Plaintiff had not defaulted in carrying out the terms

of the contract executed for it by Dockery on August

14th, 1928 (135, 185).

Salesmen were sent to Defendant, and Dockery,

together with the other salesmen, carried on a cam-

paign for the sale of these machines, up to the early

part of December, 1928, when they left (113, 135).

Prior to this time, on October 22nd, 1928, the Man-
ager of Defendant's furniture department wrote

Plaintiff, calling its attention to the contract which
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was signed by Dockeiy, and requested Plaintiff to

send salesmen to canvass the various towns in which

Defendant had stores, as provided in the contract,

and stated that unless Plaintiff complied with this

provision of the contract Defendant would return the

entire shipment (111). In replying to this letter,

Plaintiff wrote a letter, on October 29th, stating that

it did not know of the contract to which the Defend-

ant referred (203). Defendant did not receive Plain-

tiff's letter of October 29th, 1928 (213). On Decem-

ber 13th, 1928, Defendant again called Plaintiff's at-

tention to the contract of August 14th, and demanded

that Plaintiff comply with its terms (152). On De-

cember 18th, 1928, Plaintiff wrote Defendant, and

from this letter Defendant for the first time received

notice that Plaintiff did not have the contract of

August 14th, 1928 (155). On January 7th, 1929, De-

fendant sent Plaintiff a copy of the contract (158).

On January llth, 1929, Plaintiff repudiated the con-

tract, and refused to comply with the terms thereof

(162). Defendant at all times was willing to carry

out its contract, and urged Plaintiff to do the same

(161).

SPECIFICATION OF ERRORS.

I.

The Court erred in finding under Paragraph I of

Findings of Fact ^Hhat all of the allegations of Plain-

tiff's complaint are true" (69), for the reason that

the uncontradicted evidence shows

:
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(1) That the trade acceptances sued upon were

executed and delivered by Defendant conditionally

and pursuant to the contract between Plaintiff, acting

through its solicitor or agent, and Defendant.

(2) That said contract was made up of two parts,

executed simultaneously and attached, and after it

was delivered to Plaintiff's solicitor or agent, part of

said contract was detached before reaching the home

office of Plaintiff, so there was no meeting of the

minds of the parties.

(3) That by reason thereof, the consideration for

said trade acceptances sued upon wholly failed.

(4) That, therefore, the Defendant was not in-

debted to Plaintiff for the sum sued upon in this

action, or any part thereof.

II.

The Court erred in finding under Paragraph II of

Findings of Fact ^^that all of the allegations of Plain-

tiff's reply to Defendant's answer and Plaintiff's an-

swer to Defendant's cross-complaint are true" (69),

for the reasons set forth in No. I of this Assignment

of Errors, and for the further reason that the uncon-

tradicted evidence shows

:

(1) That Plaintiff's agent Dockery had authority

to solicit orders, and that in soliciting the contract,

consisting of the order form and proposal of August

14th, 1928, he did not exceed his authority.

(2) That Defendant had no knowledge of

Dockery 's alleged Avant of authority to solicit said
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contract, consisting of the order form and the pro-

posal of August 14th, 1928.

(3) That Plaintiff is indebted to Defendant for

the sums expended by Defendant on said sewing ma-

chines, as set forth in Defendant's cross-complaint.

III.

The Court erred in finding under Paragraph VI of

Findings of Pact "that the printed written contract

executed by Plaintiff's agent, Dockery, a copy of

which is Defendant's Exhibit No. ^^C" (69), was

sufficient to put Defendant upon inquiry as to the

Agent's authority, as the printed contract contained

the statement ^that the New Home Sewing Machine

Company shall not be in any way liable under any

separate or collateral agreement made between the

undersigned and its salesmen,' " for the reasons set

forth in No. I and No. II of this Assignment of

Errors, and for the further reason that the uncon-

tradicted evidence shows that the agent Dockery when

questioned about his authority produced an identifica-

tion card of Plaintiff, bearing the signature of some

officer of Plaintiff company, stating that he

(Dockery) was its sales manager for New Mexico

and Arizona.

IV.

The Court erred in finding under Paragraph VII

of Findings of Fact '^that the collateral agreement of

August 14th, 1928, a copy of which is Defendant's

Exhibit No. ^^B" herein, is an extraordinary guar-

anty or warranty, or one beyond the usage of the
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business in which Dockery as agent was employed"

(70), in that there was no evidence introduced to sup-

port such finding, and for the further reason that the

so-called '^collateral agreement of August 14th, 1928"

constituted but a part of the agreement entered into

between said parties on August 14th, 1928, and was

detached from the other part of said agreement after

the execution and delivery of same, and before the

other part thereof reached the home office of Plaintiff.

V.

The Court erred in finding under Paragraph VIII

of Findings of Fact ''that Defendant had no right to

assume that the agent Dockery was authorized to

make any extraordinary guaranty or warranty or

one beyond the usage of the business in which he as

agent was employed" (70), in that the evidence shows

that he had authority to solicit orders which were re-

quired to be approved and accepted by his principal

and for the further reason that he presented to De-

fendant an identification card over the signature of

Plaintiff through one of its officers, in which he was

described as Plaintiff's Sales Manager for New
Mexico and Arizona.

VI.

The Court erred in finding under Paragraph IX of

Findings of Fact "that the agent Dockery had limited

authority as expressed in the printed written contract

of August 14, 1928, a copy of which is Defendant's

Exhibit No. "C," and that in executing the collateral

agreement of August 14th, 1928, he exceeded his au-
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thority, that Defendant had notice and knowledge of

such limited and exceeding of authority" (70), in

that the uncontradicted evidence shows that agent

Dockery had the right to solicit orders, and that in

soliciting the collateral agreement of August 14th,

1928, he did not exceed his authority, and that the evi-

dence shows that Defendant had no notice or knowl-

edge of such limited or exceeding of authority.

VII.

The Court erred in rejecting and disallowing De-

fendant's proposed amendments and additions to

Findings of Fact (67), for the reason that each and

every finding and statement of fact therein contained

was supported by the uncontradicted or great weight

of evidence in said cause.

VIII.

The Court erred in its Findings of Fact and Con-

clusions of Law and Judgment (68), entered in ac-

cordance therewith, for the reason that said Findings

of Fact and Conclusions of Law and Judgment were

not supported by the evidence in said cause.

IX.

The Court erred in entering judgment for Plain-

tiff and against the Defendant in said cause for the

reason that said judgment is unsupported by the evi-

dence, and is against the great weight of the evidence

in that the uncontradicted evidence in said cause

shows that at the time of the taking of the order by

Plaintiff through its agent or solicitor, Nick T.
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Dockery, the said Dockery presented to Defendant

a card over the signature of Plaintiff, executed by one

of its officers, in which said Dockery was described as

Sales Manager for Arizona and New Mexico (192, 193,

93) ; that on the date of the presentation of said card

and the soliciting of said order, on August 13th, 1928,

said Dockery made a written proposal for the sale of

a carload of sewing machines to Defendant (95), which

proposal was rejected (133) ; that thereafter, on Au-

gust 14th, 1928, said Dockery made another proposal

to Defendant, accompanied by order form, which said

proposal and order form were executed simul-

taneously on August 14th, 1928, attached together and

together constituted the agreement between the par-

ties, and a copy of each as attached retained by De-

fendant and by Dockery for Plaintiff (97, 134, 194) ;

that after the attaching and delivery of said proposal

and order form the said proposal was detached from

said order form before it reached the home office of

Plaintiff, without the knowledge or consent of De-

fendant (177, 178, 182, 202). The sewing machines

were shipped by Plaintiff to Defendant, and the trade

acceptances sued upon were accepted by Defendant

without knowledge upon the part of Defendant that

said proposal which was attached to the order form

had been detached, and at the time of the acceptance

of said trade acceptances Plaintiff had not defaulted

in any particular in carrying out the terms of its con-

tract, as embodied in both said order form and pro-

posal (185).

The consideration for said trade acceptances was

the purchase price of the sewing machines and said
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acceptances were accepted as an accommodation to

Plaintiff conditionally and without knowledge on the

part of Defendant that Plaintiff w^as not in possession

of both the order form and the proposal which were

a part of the order contract of August 14th, 1928 (143,

144, 185). Defendant complied with all of the terms

of said contract, as embodied in said contract, consist-

ing of said order form and proposal, in good faith

without knowledge that the said proposal had been

detached (161) ; that by reason of said proposal hav-

ing been detached from said order form there was

no meeting of the minds of the parties, and the con-

sideration for said trade acceptances sued upon wholly

failed. The uncontradicted evidence shows that

Dockery had authority to solicit the order and submit

to Plaintiff the contract as proposed by him, consist-

ing of the order form and the proposal which were

attached (197, 198), and by reason of the failure of

Dockery to send in the entire contract there was no

meeting of the minds of the parties.

The Court erred in admitting in evidence over the

objection of Defendant that certain document de-

scribed as ^^ Traveling Salesman's Daily Report,'' ad-

mitted as Plaintiff's Exhibit No. ^^5," for the reason

that it was self-serving and not binding upon De-

fendant. The substance of the testimony and the docu-

ment so admitted are as follows

:

''Q. By Mr. Crable. Mr. Haile, when you re-

ceived the order which is marked Plaintiff's Exhibit

3, did you receive with it any other instrmnent or

paper?
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A. Yes, we received a printed sales report.

Q. Is this the instrument that you referred to ?

A. It is.

Mr. Crable. Offer that in evidence.

Mr. Wilson. We object to that as irrelevant, in-

competent, and immaterial, and in no way binding the

Defendant, and not purporting to have been a copy

of the contract—not purporting to have been a copy

of the contract

Mr. Crable. Traveling salesmen's daily report

went with the order by Dockery, and it is offered.

The Court. Objection is overruled. It is ^^5."

Mr. Babbitt. Exception."

Said Exhibit No. 5 is in words and figures as fol-

lows:

New Home Sewing Machine Co.

Traveling Salesman's Daily Report.

432 Fourth Avenue New York, N. Y.

Day of Week: Monday. Date: 8/13/1928. Salesman:

Nick T. Dockery.

Town: Flagstaff. County: State: Ariz. Dealers

Name: Babbitt Bros. Buyers Name: Custis.

Order enclosed—New Home Vibr. Mach D30
New Home Oscillating 130

'' " Electric Machines

Ruby Machines

Are machines displayed where everybody who enters

store can see them?

Is dealer's store in good location? Is it the right store

for our line?

Did you talk with dealer about school machines, and
our school proposition ?
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What other makes do they buy?

Do they push the New Home in preference ?

Is dealer giving the New Home a window display

periodically?

Has dealer placed sample electric machine with Cen-

tral Station for display?

How many 7 dr. on display floor

New Home 5 dr. ^^ '' "

New H Cabinets " " "

Ruby " " "

Electric Dr. on display floor

Have you placed a transfer sign on dealers window?

Is dealer using the trade-in proposition ?

If not, why?

How many New Home and Ruby machines in stock

all told, on display floor and warehouse?

What price does dealer ask for New Home ?

5 dr 7 dr Cabinets

N.H. H.H.
Time

Cash

Is dealer selling the New Home on time payments,

either lease, charge or note accounts ?

List of prospective The New Home dealers

Kind of store

What make do they handle ?

(List names of other dealers in town selling other

makes of machines electrical or treadle.)

List names of Dealers in town selling New Home ma-

chines through use of the bulletins

Kind of store
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Remarks

:

How is this for the 1st order

(Signed) Nick T. Dockery

13th is lucky."

(199, 200, 201, 202).

XI.

The Court erred in admitting in evidence over the

objection of Defendant the testimony of witness C.

Haile with reference to allowance by Plaintiff of

freight on shipment of sewing machines, for the

reason that the question called for a conclusion of the

witness. The substance of such testimony was as fol-

lows:

"By Mr. Crable. Q. How was it you happened to

allow that freight?

Mr. Wilson. We will object to this on the ground

that it calls for a conclusion of the witness.

The Court. Well, the objection is overruled.

Mr. Wilson. Exception.

A. I will give the answer again. I did not want

to create any ill feeling between Babbitt Brothers

Trading Company and ourselves, and I meanwhile

had gotten in touch with Mr. Dockery, and he told

me, or rather, he sent us a wire stating that Mr.

Dockery—Mr. R. Beck Jorgensen had told him he

could allow freight, and as the commission account

was sufficient to justify the charge, I allowed the

freight to Babbitt Brothers—allowed them to deduct

from the first trade acceptances, and charge against

John T. Dockery's commission account, but our mar-

gin is so small, that we could not stand that extra

freight deduction.'' (210,211.)
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ARGUMENT.

The issues raised by Specifications I, II, III and VI
may be briefly siunmarized under the following head-

ings:

(1) The Agent Dockery was a Solicitor for the

Plaintiff, and Hence had Authority to Solicit

PROM Defendant the Contract of August 14th, 1928,

AND IT WAS His Duty as Such Solicitor to Forward

THE Entire Contract to His Principal, and by

Reason of His Failure so to do, Plaintiff and not

Defendant, Must Suffer any Loss Occasioned by

His Delict.

(2) There was no Meeting of the Minds of the

Parties.

(3) There was a Failure of Consideration for

the Trade Acceptances Sued Upon.

(4) Plaintiff Is Indebted to Defendant for the

Sums Expended by Defendant on Said Sewing Ma-

chines.

Specifications IV and V will be considered under

the general heading:

There Is no Evidence to Support the Finding

That the Collateral Agreement of August 14th,

1928, Is AN Extraordinary Guaranty or Warranty,

OR One Beyond the Usage of the Business in

Which Dockery was Employed as Agent.

Specifications VII, VIII and IX will be combined

and discussed under the general heading:

The Judgment Is not Supported by the Evidence

and Is Against the Great Weight of Evidence.



23

Specifications X and XI will be discussed separ-

ately.

(1) THE AGENT DOCKERY WAS A SOLICITOR FOR THE PLAIN-

TIFF, AND HENCE HAD AUTHORITY TO SOLICIT FROM
DEFENDANT THE CONTRACT OF AUGUST 14TH, 1928, AND
IT WAS HIS DUTY AS SUCH SOLICITOR TO FORWARD THE
ENTIRE CONTRACT TO HIS PRINCIPAL, AND BY REASON
OF HIS FAILURE SO TO DO, PLAINTIFF AND NOT DE-

FENDANT MUST SUFFER ANY LOSS OCCASIONED BY HIS
DELICT.

C. Haile, Plaintiff's only witness, stated in regard

to Dockery's authority, ^^He was a salesman employed

to solicit orders, which he was required to send in to

us for our rejection or acceptance'' (197). ^^He was

just an ordinary order seeker—order solicitor" (197).

'^It was somewhere around that time that John T.

Dockery wanted his brother Nick T. Dockery to do

some outside soliciting for him" (197). ^^I called

Nick Dockery an order seeker, not an order taker"

(198). ^^The agent has no authority beyond the au-

thority to take orders subject to the approval of the

house" (207-208).

The authorities are uniform to the effect that a

soliciting agent has implied authority to solicit any

kind of contract, and if, as in this case, he fails to

forward the whole agreement to his principal the

person dealing with the agent will be protected in a

suit by the principal, from the default of the agent,

regardless of the fact that the order contains a pro-

vision limiting the agent's authority.



24

The leading case on this proposition is Davis v.

Da%forth, an early Iowa case, reported in 65 Iowa

601, 22 Northwestern 889. In that case. Plaintiff's

agent gave Defendants a written warranty, much

broader than the warranty authorized by Plaintiff

and contained in Plaintiff's catalogue. The agent left

one copy of the warranty with Defendants, and prom-

ised to transmit the other copy with the order to

Plaintiff. It was agreed between the agent and De-

fendants that the order and warranty should be sub-

ject to Plaintiff's approval and acceptance, and that

if they accepted the order the goods should be sold

under said written warranty. The agent, however,

did not transmit the written instrument, but sent the

order alone.

The Court, in affirming the judgment of the lower

Court, rendering judgment in favor of Defendants on

their counter-claim for damages for breach of war-

ranty contained in the written instrument, stated:

^'It is shown that the agent had power to solicit

orders for goods and transmit them to Plaintiffs,

but it does not appear that he had authority to

make sales of goods. It does not appear that

Defendant had any knowledge that the agent had

not sent the written warranty with the order imtil

after they had received the goods and disposed of

a portion of them. * * * He (the agent) had

authority, however, to solicit Defendant's order

and transmit it to Plaintiffs for their acceptance

or rejection, and when they gave him the order

and consented that it and the written warranty

might be transmitted to Plaintiffs, they thereby

offered to purchase the goods with that warranty

;

but they did not offer or consent to make the
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purchase on any other terms. When they received

the goods, they had every reason to believe that

the terms of their offer had been accepted by

Plaintiffs; and they disposed of a portion of the

goods on that belief.

^^When the agent transmitted the order, he was

acting within the scope of his employment, but

in withholding the written warranty he perpe-

trated a fraud. It was his duty to transmit to

his principals for their acceptance or rejection

the very offer which Defendants had made; but

by transmitting the order alone, he led them to

believe that Defendants' offer was materially

different from what it actually was, and they

shipped the goods in that belief (22 Northwest-

ern 890-891).

The case of Davis v. Danforth is cited with ap-

proval in this jurisdiction in the case of United States

National Bank of Red Lodge v. Chappell, 71 Montana

553; 230 Pacific 1084, and the very recent case of

Miller v. Haley, Arizona; 300 Pacific 1020.

In the Chappell case, the Court states:

" ^Where a principal accepts a contract made
by the agent, he takes it as the agent made it and
subject to all equities and defenses arising out of

the conditions thereof, and the means and instru-

mentalities by which the agent procured it, even
though the agent acted without authority or in

excess of his powers. ' 2 Corpus Juris 873 ; Davis
V. Danforth, 65 Iowa 601; 22 Northwestern 889"

(230 Pac. 1088).

The facts in the Miller v. Haley case are very sim-

ilar to the facts in the case at bar. In the Haley case
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the Plaintiff brought suit against Defendants, auto-

mobile dealers, to recover possession of an automobile

and damages. Defendants' agent, one Jack Stana-

land, had interested Plaintiff in buying an automobile

and suggested to Plaintiff that he give a temporan^

order so that Plaintiff would have the first choice

when the new cars came in. Stanaland filled in a

regular printed sales blank and gave Plaintiff a copy

upon which he wrote ^^This order subject to cancella-

tion,'' and kept the original, promising Plaintiff to

write the same phrase on the original. This the agent

failed to do. The order among other things provided

that a car then owned by Plaintiff would be accepted

as part pa3niient on the new car. After the execution

of the order. Plaintiff signed a blank bill of sale on

the agent's promise that the blanks would not be filled

in imless and until the deal was completed. There-

after, Plaintiff drove his old car to Defendants'

establishment—^was taken for a ride in one of Defend-

ants' new cars, and decided to cancel the deal. De-

fendants took possession of his car, and refused to

return it.

The printed order form contained this language,

^'It is agreed that no change, alteration, interlineation,

or verbal agreement of any kind shall be effective to

change, alter or amend the printed terms of this

agreement or the Nash Standard Warranty printed

on the back hereof."

The Court states:

"In our opinion the whole case turns on the

question of whether or not there was a completed
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contract of purchase and sale entered into be-

tween the parties, or whether it was merely an

order to purchase subject to cancellation, w^hich

was not accepted by defendants upon the terms

laid down in the order. It is apparent from the

terms of both copies of the order that it was not

to become a binding contract until accepted by de-

fendants' manager, and it is agreed by both

parties that Stanaland had no authority whatever

to bind defendants or, indeed, to do anything but

take orders subject to approval by his employers.

Such being the case, there could be no binding

contract until whatever offer was actually made
by plaintiff was accepted by defendants.

^^But defendants say they did accept the writ-

ten offer which was signed by plaintiff and com-

municated to them by their salesman, and that

they are not bound by the action of the latter,

even if he did agree to accept the order subject

to cancellation, unless they knew of his actions

before they approved the order. The question

then is: What was the legal effect of the failure

of Stanaland to communicate to his principals

that the order was subject to cancellation?

^^When a salesman with authority only to so-

licit orders fails to communicate to his principal

the true terms of the order, the latter cannot

enforce the order upon any other terms than

those upon which it was made, regardless of his

knowledge of such terms. Davis v. Danforth, 65

Iowa, 601 ; 22 N. W. 889. This is but an applica-

tion of the well-recognized principle that when
one of two innocent parties must suffer as a re-

sult of the misconduct of the agent of one of the

parties, the innocent principal must bear the
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burden caused by the act of the agent he has

chosen. Hughes v. Riggs Bank, 29 Arizona 44;

239 Pac. 297; Shepard v. Pabst, 149 Wis. 35;

135 N. W. 158. Had plaintiff in this case been

attempting to enforce a contract according to

terms stated by him to Stanaland, but not known
to defendants, the situation would have been very

different. But he is not asking for this, but

rather to prevent their enforcing as against him
a contract which he did not make" (300 Pac.

1022).

See also New Home Sewing Machine Company v.

Songer, Montana; 7 Pacific 2nd, 238.

We believe the authorities are likewise unanimous

in other jurisdictions in holding that a soliciting agent

has authority to solicit an order containing any

terms, regardless of a clause in the order limiting his

authority, and that if he fails to reveal to his prin-

cipal the entire agreement, the principal if he ac-

cepts the contract is bound by all of its terms.

Certainly the Plaintiff must be familiar with this

proposition, for in the very recent case of New
Home Sewing Machine Company v. Westmoreland,

Arkansas, 38 S. W. 2nd 314, decided May 4th, 1931,

and New Home Sewing Machine Company v. Songer,

Montana; 7 Pac. 2nd 238, rehearing denied January

22nd, 1932, almost the identical facts were involved.

In the Westmoreland case, the suit was brought

by the New Home Sewing Machine Company against

Westmoreland to recover the price of sewing ma-

chines sold to Defendant. Defendant asked that

the complaint be dismissed and that Defendant
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have judgment for storage for said machines and

costs. Judgment was rendered in favor of De-

fendant, and Plaintiff appealed. In that case, the

same order and, limitation on the authority of the

agent was involved. The Defendant told the agent

he would under no circumstances consider buying any

machines outright, and the agent thereupon, according

to the Defendant, guaranteed the re-sale of the ma-

chines, and promised Defendant that Plaintiff would

furnish a good re-sale crew. C. Haile testified for

Plaintiff, just as he did in the present case, and gave

practically the same testimony. He stated in his

deposition, just as he testified in the present case,

that the orders came to his desk for acceptance or

rejection, that he received the order which was the

basis for the sale of the goods, and that it constituted

the only terms and conditions of the sale; that the

soliciting agent was not authorized to make any agree-

ment aside from the terms and conditions contained

in the order, if he made any other agreement he was

not authorized to do so ; that he had no knowledge that

any change was made in the regular contract, and if

there had been the machines would not have been

shipped; that the agent was not authorized to make

any verbal agreement or other agreement outside of

the original order; that the agent was merely an

order taker; he could not bind the company in any

kind of an agreement without submitting the agree-

ment in writing to the company and having it ac-

cepted by the company ; and in that case, just as in the

present case, he further testified that the agent at the

time of trial was not in the employ of the New Home
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Sewing Machine Company, and that the witness,

Llaile, did not know where he was.

In the Westmoreland case, the agent agreed to fill

out a re-sale agreement while Defendant was at lunch,

but took the orders signed by Defendant without fill-

ing out the re-sale agreement, and left town.

The opinion states

:

^^This Court recently said ^According to the al-

legation of the answer and the proof made by the

defendants, the travelling representative of the

plaintiff was trusted: to reduce the contract for

the purchase of goods to writing, and he was
bound to do it truly. (In the Babbitt Brothers

case, he was trusted to send the entire contract to

his principal.) In such cases, this Court has recog-

nized that, where the party who was trusted to

write (in this case send the contract) omits some

of its terms, or inserts provisions not agreed to by

the parties, such conduct constitutes fraud, and

makes the contract void.' Pictorial Review Co.

V. Rosen, 171 Ark. 719, 285 S. W. 385; Barton-

Parker Mfg. Co. V. Taylor, 78 Ark. 586, 94 S. W.
713; Main v. Oliver, 88 Ark. 383, 114 S. W. 917,

129 Am. St. Rep. 110 ; William Brooks Medicine

Co. V. Jeffries, 94 Ark. 575, 127 S. W. 960; White
Sewing Machine Co. v. Atkinson & Son, 126 Ark.

2'04, 190 S. W. Ill; J. I. Case Threshing Machine

Co. V. S. W. Veneer Co., 135 Ark. 607, 205 S. W.
978 ; Standard Sewing Machine Co. v. Rainwater,

146 Ark. 81, 225 S. W. 326." (38 S. W. 2nd, 316.)

(The words in the parentheses are ours.)

In the Songer case, the same limitation was con-

tained in the order as in the case at bar. The agent
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represented, among other things, that the New Home

Sewing Machine Company would sell the machines on

consignment, and that it would send its representa-

tives to Defendant's town to sell the sewing machines

at retail, and bring an instructor in the art of operat-

ing the machines.

The Court, in affirming the judgment of the lower

Court, cites the case of United States National Bank

V. Chappell (supra) and 2 Corpus Juris 873, wherein

the David v, Danforth case is quoted, which holds that

a soliciting agent has authority to solicit any contract

and forward it to his principal, and that if he fails

to forward the whole contract the purchaser will be

protected in an action by the principal to enforce only

part of the contract.

This case clearly brings out the reason for the salu-

tary rule of law enunciated in Miller v. Haley

(supra), that when one of two innocent parties must

suffer as the result of the misconduct of the agent of

one of the parties, the innocent principal must bear

the burden caused by the act of the agent he has

chosen, especially when, as in this case, the Defendant

immediately upon being informed that the agent had

failed to forward the entire agreement to his principal

seeks to rescind it but the principal insists on De-

fendant complying with the terms of only that portion

of the agreement which the principal receives and

which is most advantageous to the principal.

We find that in the case at bar, the Defendant,

Babbitt Brothers Trading Company, was the victim

of an unscrupulous agent chosen by Plaintiff; that
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Plaintiff had chosen at least two other unscrupulous

agents who in two different states, at practically the

same time, perpetrated similar frauds on others. How
many more agents chosen by Plaintiff caused other

innocent parties to suffer is open to conjecture. Suffice

it to say that many cases are settled out of Court, and

only a small percentage of the litigated cases are

appealed. Had the Plaintiff used diligence in select-

ing its agents, or required them to give a bond, as is

done in the majority of businesses throughout the

country, neither Plaintiff nor Defendant would be

called upon to suffer by reason of the fraud of Plain-

tiff's agent.

The case of White Sewing Machine Company v.

Atkinson & Son, 126 Arkansas 204; 190 S. W. Ill, is

a case practically identical with the present case. The

White Sewing Machine Company sued the Defendant

for the purchase price of sewing machines pursuant

to the terms of an order form signed by appellees,

which in its terms was unconditional. The order form

contained a clause reading as follows

:

^^ There is no understanding or agreement of

any nature whatsoever between the Company and

the imdersigned as to these machines, except such

as is embraced in this written order, which con-

tains all the terms and conditions which the same

is given upon."

Appellees introduced proof to the effect that in giv-

ing the order to the agent there was attached to it

a typewritten slip expressly stipulating that appellee

should have the right to return all imsold machines at
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any time if they saw &t to quit the business before

the machines were sold. In that case, the Court states

:

^^In addition to that, the evidence is that Mc-
Nutt, while only a soliciting agent, had authority

. to solicit orders in writing, and forward the

same to appellant for approval ; and if McNutt in

fact received the written order with the slip at-

tached, and failed to send it in that form, appel-

lant is responsible for it, for that was within the

scope of his authority. The proof is undisputed

that McNutt had no authority to approve a sale,

but he did have authority to receive and forward

orders, and in doing that he was acting as the

agent of appellant, who would be responsible for

any act of his in failing to properly send in the

order in the form in which it was received from

the appellees.'' (190 S. W. 112.)

In the case of Bannett-Brown Sales Service Com-

pcmy V, Denison Morning Gazette (Texas Civil Ap-

peals), 201 S. W. 1044, PlaintifE's agent took Defend-

ant's order for some goods on a contract which pro-

vided: ^^ Salesmen are not authorized to alter this

sales offer by verbal agreement." The agent wrote on

the back of the carbon copy of the agreement, which he

left with the Defendant, the following clause,

^^In case of not being able financially to meet

conditions of this contract, same will be cancelled

upon notification of the fact to Bonnett-Brown

Sales Service, 223 W. Jackson Blvd., Chicago."

This clause was omitted from the original contract.

The evidence showed that the agent was authorized

only to solicit and send in orders which were of no

effect until accepted by his principal.
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The evidence also showed that without the clause

endorsed on the back of the copy of the contract by

the agent, the Defendant would not have executed it.

The Court said

:

^^The indorsement is a material part of the

contract, and but for it the evidence is the ap-

pellees w^ould not have executed it. They are not

chargeable with the failure of Hurd to notify his

principal of such stipulation, and if appellants

have any right to complain, it is of Hurd in not

making the indorsement upon both copies, or his

failure to inform them that such stipulation was

a part of the duplicate original left with appel-

lees. The authority of Hurd to accept an offer

of that kind and forward it to his principal can-

not be questioned. By express terms of the offer

itself it did not become the contract of the parties

until accepted by appellant. The authority of

Hurd to receive written offers is admitted by

appellant's president, Arthur Bonnetf (201 S.

W. 1046).

(2) THERE WAS NO MEETING OF THE MINDS
OF THE PARTIES.

In order that there may be an agreement, it is

fundamental that there must be a definite and un-

equivocal meeting of the minds of the parties to all

of the terms of the agreement. In this case, the order

which was received by Plaintiff was not the contract

which was entered into by the soliciting agent

Dockery, acting for Plaintiff, and the Defendant.

In the case of Standard Sewing Maoliine Company

V. Rainwater, 146 Arkansas 81, 225 S. W. 326, facts
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very similar to the facts in the present case were in-

volved. In that case, the purchaser of sewing ma-

chines refused to sign an unconditional order form

imtil a written agreement w^as entered into by which

the agent of the seller agreed to sell the machines for

the purchaser on commission, whereupon the agent for

the seller prepared and executed a further contract,

reading as follows:

^^I will put on a sewing machine sale for you,

furnish all cloth and odd matter, and charge you

nothing for the sales; but for each sale I make
and you accept in waiting I will charge you 20

per cent of the net sale, after deducting allowance

for old machines. I will start this sale on or

about October 2nd, of the week you select, if you
advise me 10 days in advance. I agree to remain

here, or have my help remain here, until all ma-
chines are sold satisfactory to you. If I do not

sell all in 60 days, I will refund your freight

charges and remove all unsold machines.''

The foregoing contract w^as attached to the order

form of seller which order form contained a clause

limiting the authority of its salesmen, reading as

follows

:

^^The above is an exact statement of the terms

agreed upon as per order above, and it is fully

understood and agreed that no claims or demands
on account of any promise, either verbal or writ-

ten, or any agreement of any kind whatever, out-

side of this order, will or can be made ; the under-

signed agreeing to be bound strictly by the terms

and conditions above named, and not to counter-

mand this order. Purchaser is requested to read

this order carefully."
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The agent detached the agreement from the order

form and the seller sued the purchaser for the ma-
chines ordered. The purchaser set up the contract

that had been attached to the order form as a defense

in the action brought for the recovery of the purchase

price of the machines, and judgment was rendered

for the Defendant. The Court said

:

^^The evidence is that the appellee refused to

sign the written order, unless modified by written

guaranty that the agent would put on a sale of the

machines, remove such as were not sold, and re-

fund the freight thereon; that, in order to pro-

cure the order, the agent appended a written

undertaking to that effect, at which time the

parties signed the order and additional under-

taking. The agent sent the original order to ap-

pellant for acceptance, without the written guar-

anty which he attached, or agreed to attach. Ap-
pellee gave an order for the machines, which con-

tained an agreement on the part of the agent to

. put on a sale, to remove all unsold machines, and

to return the freight advanced thereon. Appel-

lant accepted an order without such an agreement

in it, and consequently the minds of the parties

never met upon the same contract. The proposed

contract and the one accepted materially differed

in terms."

225 S. W. 327.

Likewise, in the case of Barton-Parker Mfg. Co. v.

Taylor, 78 Arkansas 586, 94 S. W. 718, where Plaintiff

sued for the purchase price of jewelry ordered

through Plaintiff's ti'aveling agent on an order form

which contained a clause reading as follows:
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^^This order is subject to approval at Cedar

Rapids, Iowa, and cannot be countermanded.

Salesmen have no authority to make any agree-

ment not written or printed hereon.''

To Defendant's copy of the order was pinned a

memorandum guaranteeing certain profit to the pur-

chaser. Plaintiff's salesman promised to append to

the original order a copy of the memorandum, but

failed to do so. The Court said:

^^Did the minds of the contracting parties meet

upon the same form of contract? We think not.

Plainly, the Defendant entered into one form of

contract and the Plaintiff approved one of totally

different effect. There was no contract because

the minds of the parties never met upon the same

terms * * * there was therefore no contract

at all upon which Defendant was liable."

94 S. W. 713.

See also Main, et al, v, Oliver, 88 Arkansas 383, 114

S. W. 917.

In the case of Wmi. Brooks Medicine Compeony v.

Jeffries, 94 Arkansas 575, 127 S. W. 960, Plaintiff

sued Defendant for the balance of the purchase price

for drugs sold to Defendant. The order as trans-

mitted by seller showed an unconditional sale. De-

fendant established, however, that he had exacted a

certain guaranty before he would sign the order. The

agent apparently w^rote the guaranty on the back of

the order, but either the agent by mistake wrote the

guaranty on another sheet or designedly failed to

endorse the guaranty on the back of the order. The

Court said:
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(The jury) "By their verdict, have said that

the minds of the parties never met on the same
form of contract. Hence the testimony adduced

by the defendant did not tend to vary or contra-

dict the written contract, but tended to show that

no written contract was entered into of the kind

introduced in evidence by the plaintiff as a basis

of his action'' (127 S. W. 961).

In the case of National Import Company v. Griffin

and Griffin (Texas Civil Appeals), 168 S. W. 85, ap-

pellant sued appellees for the purchase price of cer-

tain jewerly in the sum of $294.00. An order form of

appellant was executed containing a clause reading as

follows

:

^^We agree that no statement made by our-

selves or the salesmen will be a part of this agree-

ment unless written in the original order received

and accepted by you which we have read and
found satisfactory, and we understand the author-

ity of your salesmen is limited to taking orders

for you on your regular order form. '

'

Appellee declined to purchase the merchandise un-

less appellant would furnish a bond conditioned that

the jewelry would be in fineness as in the contract de-

scribed. Agent for appellant wrote out such a con-

tract on a separate piece of paper and executed the

same in behalf of the company, attaching a copy

thereof to the original and copy of the order form,

giving a copy to appellee and promising to send a

copy of the completed contract to appellant. Appel-

lant testified that the separate agreement was not

attached wlien the order was received by it, and con-
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tended that inasmuch as the agent exceeded his au-

thority, it was not bound. The Court held that the

separate sheet, copy of which was attached to copy

of the order and delivered to appellees, was a part

of the contract between the parties and that appellant

was bound thereby, and judgment for Defendant was

affirmed.

We conceive the rule to be the same in the case of

mistake, where there was no meeting of the minds of

the parties, as it is in the case of fraud {Jersey Farm
Company v, Atlanta Realty Compa/ny, 164 Cal. 412,

129 Pac. 593, 595, 596 ; Reiniger v, Besley, 16 Arizona

161, 141 Pacific 574, 575).

It is held that in case of fraud, a clause limiting

an agent's authority is not available to the principal.

In the case of Moaney v, Cyriaks, 185 Cal. 70, 195

Pacific 922, the following clause is contained in the

printed agreement of sale

:

^^It is expressly understood and agreed that

no statements, agreements, understandings or

representations of any kind or nature have been

made or exist other than those in this agreement

contained."

Defendant's agent made certain false and fraudulent

oral representations in securing the order. As a de-

fense to Plaintiff's action for rescission. Defendant set

up that the oral representations of appellant's agent

were not competent or legally sufficient to vary the

terms of the written agreement subsequently entered

into. In answer to this contention, the Court stated,

quoting from Berry on Automobiles:
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" ^Parol evidence is always admissible to prove
fraud.' Berry on Automobiles, Sec. 814, Huddy
on Automobiles, Sec. 1059; Pomeroy's Equity
Jurisprudence (4tli Ed.), Sec. 858; Jones on
Evidence, Sec. 435; Smith on the Law of Fraud,

Sec. 265; Elliott on Contracts, Sees. 1650, 1651;

Sees. 1566, 1567, 1568, 1572, 1709, 1710, Civ. Code;

Johnson v. Powers, 65 Cal. 179, 3 Pac. 625 ; Hick
V. Thomas, 90 Cal. 289, 27 Pac. 208, 376 ; Newman
V. Smith, 77 Cal. 22, 18 Pac. 791; Maxson v.

Llewelyn, 122 Cal. 195, 199, 54 Pac. 732; Langley

V. Rodriquez, 122 Cal. 581, 55 Pac. 406, 68 Am.
St. Rep. 70; Hays v. Gloster, 88 Cal. 560, 26 Pac.

367; Tiffany v. Automobile Co., 168 Mo. App.

729, 154 S. W. 865; Case Threshing Machine Co.

V. Webb (Tex. Civ. App.), 181 S. W. 853; Avery
Co. V. Staples, 183 S. W. 43 (Tex. Civ. App.).

'Hence the fact that the sale of an automobile

is evidenced by a written contract, which recites

that all conditions and representations are em-

bodied therein, will not prevent the purchaser

from proving by parol evidence that the sale was

induced by fraud.' Berry on Automobiles, supra;

Huddy on Automobiles, supra; 9 Ency. of Ev.,

supra; Tiffany v. Automobile Co., supra; Case

Threshing Machine Co. v. Webb, supra'' (195

Pac. 926, 927).

In the case of Paladine v. Imperial Vdleij Farm

Lands Co,, 65 Cal. App. 727, 225 Pac. 291, the contract

of sale contained the following clause:

''It is further agreed that neither the party

of the first part nor the Title Insurance & Trust

Company shall be responsible or liable for any
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inducement, promise, representation, agreement,

condition or stipulation not set forth herein.''

The agent of the seller made certain false and fraudu-

lent representations, and the Plaintiffs brought this

action for damages they sustained by reason of the

fraud. The Court states, in reply to the contention

of Defendants that by reason of the clause above set

forth Plaintiff waived the fraud:

^^This provision of the contract, even if we
assume that, if valid, it would redound to the

benefit of the association, was not a waiver of

Plaintiffs' right to maintain the action. The
fraud which was the inducing cause of the execu-

tion of the contract, renders the whole instrument

vulnerable—the clause in question as well as all

the other provisions" (255 Pac. 299),

and quotes from the case of Bridger v. Goldsmith, 143

N. Y. 424, 38 K E. 458:

^^ Public policy and morality are both ignored

if such an agreement can be given effect in a court

of justice. The maxim that fraud vitiates every

transaction would no longer be the rule, but the

exception. It could be applied then only in such

cases as the guilty party neglected to protect

himself from his fraud by means of such a stipu-

lation. Such a principle would in a short time

break down every barrier which the law has

erected against fraudulent dealing" (255 Pac.

300).

In the case of J. B, Colt Co. v. Freitas, 76 Cal. 278,

244 Pac. 916 (hearing denied by California Supreme

Court), the Plaintiff sued to recover on a promissory
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note alleged to be due from Defendant. The note was

given by Defendant in consideration of the purchase

by him from Plaintiff of a carbide generator. The

Defendant in his answer alleged in the usual form

that the Defendant was induced to make the purchase

by Plaintiff's false and fraudulent representations.

The sale of the generator was negotiated by a sales-

man of the Plaintiff. The contract contained this

provision

:

^^It being understood that this instrument upon
such acceptance covers all of the agreements be-

tween the purchaser and the Company, and that

no agent or representative of the Company has

made any statements, representations or agree-

ments, verbal or written, modifying or adding to

the terms and conditions herein set forth.''

The Court held that parol evidence is always admis-

sible to prove fraud, whether or not the contract con-

tains a clause such as is set forth above. The Court

held further:

^^It is not incumbent upon one who has thus

been defrauded to go into Court and ask relief,

but he may abide his time, and when enforcement

is sought against him excuse himself from per-

formance by proof of the fraud" (244 Pac. 919).

In the case of Bermng v. Colodny, 103 Cal. App.

188, 284 Pac. 496 (hearing denied by California Su-

preme Court, March 17th, 1930), the contract con-

tained the following clause:

^^No representations, inducements or agree-

ments made by anyone not specifically set out

herein shall be binding against the seller."
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The Court in that case states:

^^The contract in the case at bar had its in-

ception in fraud, and no doubt the clause quoted

was placed there by the perpetrators of the fraud

for the very purpose of preventing inquiry; fur-

thermore, the action is not upon the contract, but

upon the fraud used to induce the Plaintiffs to

enter into this contract" (284 Pac. 499).

The principles set forth in the California cases

cited above are recognized in the case of Arnett v,

Sanderson, 25 Ariz. 443, 218 Pac. 986, and L. C, James

Motor Co, V, Wetmore, 36 Ariz. 382, 286 Pac. 180.

See also White Sewing Machine Co, v, Gilmore Fur-

niture Co,, 128 Va. 630, 105 S. E. 134.

(3) THERE WAS A FAILURE OF CONSIDERATION FOR THE
TRADE ACCEPTANCES SUED UPON.

If the trade acceptances involved in this case had

been negotiated by Plaintiff and were purchased by an

innocent purchaser for value and without notice, De-

fendant would, of course, have no remedy against the

innocent purchaser, and its only remedy would be a

suit against Plaintiff for breach of the contract and

for damages against Plaintiff for negotiating the trade

acceptances. The trade acceptances themselves and

the correspondence show conclusively that the con-

sideration for these acceptances was the sewing ma-

chines in question (143, 144, 146, 147, 185). Defend-

ant was not obligated in any way by the contract to

give trade acceptances, nor does Plaintiff contend that

it was so obligated, and it declined to give them ex-
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cept upon the statement of Plaintiff that it was cus-

tomary that they be given, and thereupon they were

given, upon the written promise of Plaintiff that they

would not be negotiated (144). The giving of the

trade acceptances was just another evidence of the

good faith of Defendant and its willingness to carry

out its contract in every way, and to go further and

accommodate Plaintiff in the matter of these ac-

ceptances.

The consideration for the trade acceptances having

been the sewing machines in question, and at the time

they were given there having been no default on the

part of the Plaintiff and no knowledge that Plaintiff

was not going to carry out its contract fully, the

Plaintiff having defaulted in the agreement of August

14th, 1928, there was a failure of consideration for

the trade acceptances.

The rule is elementary, and is stated in 8 Corpus

Juris 744, Section 1018, as follows:

^^In the absence of an estoppel, a want or fail-

ure of consideration for the bill or the note sued

on constitutes a good defense thereto, even though

the consideration is expressed therein or is ex-

pressly acknowledged by the words Value re-

ceived.' Thus where the payee sues on a note,

it is a defense that the maker was induced to sign

by a contemporaneous parol promise which was

subsequently broken. '

'

See also International Harvester Company v. Netv-

berry (Texas Civil Appeal), 16 S. W. 2nd, 871.
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(4) PLAINTIFF IS INDEBTED TO DEFENDANT FOR THE SUMS
EXPENDED BY DEFENDANT ON SAID SEWING MACHINES.

The Defendant, in its cross-complaint (18) prayed

for damages occasioned by the failure of Plaintiff

to take the sewing machines back from Defendant

after Plaintiff had denied liability under the collateral

contract of August 14th, 1928.

The evidence shows that Defendant notified Plain-

tiff to advise what disposition Plaintiff desired to

make of the sewing machines, and Plaintiff, failing

to notify Defendant with regard thereto, was advised

by Defendant that it would charge storage on said

machines at the rate of fifty cents per month for each

machine stored (171), from the date that Plaintiff

repudiated its contract. Said sum of fifty cents per

month for each machine stored was a reasonable

charge (137).

The evidence further shows that Defendant ex-

pended the sum of $13.50 for printing contracts and

stationery necessary to be used in the sales campaign

provided for in said contract (136), the sum of

$559.90 for freight charged for shipping said sewing

machines (136), $345.80 for State, County and City

taxes assessed against said sewing machines for the

year 1929, and practically the same amount to cover

taxes for the year 1930, $228.75 paid out as premiums

for fire insurance on said sewing machines (137), and

$48.38 for repairs (137).

In 55 Corpus Juris 297, Sec. 282, the rule is stated

:

''Where the buyer rescinds the contract of sale

and tenders or offers to return the property, but
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the seller refuses to accept it, the buyer may and
should at the seller's expense either keep posses-

sion of and care for the property as the agent,

bailee or warehouseman of the seller, or in good
faith and using reasonable care and judgment, re-

sell the property for the seller's account at the

best price obtainable, account or give credit for

the proceeds, and hold the proper balance sub-

ject to the seller's demand."

We submit that in the event judgment is reversed

the Defendant is entitled to the money it actually ex-

pended for the care of the sewing machines.

II.

THERE IS NO EVIDENCE TO SUPPORT THE FINDING THAT
THE COLLATERAL AGREEMENT OF AUGUST 14TH, 1928,

IS AN EXTRAORDINARY GUARANTY OR WARRANTY, OR
ONE BEYOND THE USAGE OF THE BUSINESS IN WHICH
DOCKERY WAS EMPLOYED.

Mr. Moran, testifying for Defendant, stated that

it did not occur to him that the agreement to furnish

men, guarantee the sale of the machines, repair and

sell them within a certain time, collect the money that

might be due after sales, and return what was not

sold, was an unusual contract for a salesman to pro-

pose, when he is selling sewing machines, although

possibly it would have been with reference to other

articles; that Defendant would handle the machines

under no other conditions (183, 184) ; that Defendant

was not equipped with an organization to handle a

car of sewing machines or anything of that nature

(132).
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This was the only evidence that was introduced

relating to the finding above set forth, and Plaintiff

failed to show by any evidence whatsoever that the

collateral agreement was an extraordinary guaranty

or warranty or one beyond the usage of the busmess

in which Dockery was employed. As a matter of

common knowledge, the selling of sewing machines,

like automobiles, radios, etc., requires the services of a

specialist, who can demonstrate these machines. Cer-

tainly it cannot be said, without the introduction of

some evidence to that effect, that the collateral agree-

ment is an extraordinary guaranty or warranty or

one beyond the usage of the business in which Dockery

was employed.

In a letter dated January 11, 1929, C. Haile, writing

on behalf of the Plaintiff to Defendant, states

:

^^The last sentence in the Dockery instrument

strikes us as being naive almost to the point of

being ludicrous, ^If this proposal meets with your

approval, kindly indicate in the space provided

below' ! As if any dealer could find any such pro-

posal distasteful! Mr. Dockery might just as

well as offered you part of our factory on a

silver platter. The whole thing is so absurd that

really we are not going to waste any further

time talking about it" (163).

Apparently, the Defendant was not the only firm

that felt that such an agreement was not so absurd

and that it was not an extraordinary guaranty or war-

ranty, or one beyond the usage of the business in

which Dockery was employed. Two other firms in

different States, in dealing with the New Home Sew-
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ing Machine Company, at about the same time De-

fendant entered into its agreement with that concern,

did not feel that such agreements were absurd, or they

certainly would not have entered into them {New
Home Sewing Machine Co, v. Songer (supra) ; New
Home Sewing Machine Co, v, Westmoreland (supra)).

(See also White Sewing Machine Co. v, GUmore Fur-

niture Co., 128 Va. 630, 105 Southeast 134.)

It is essential to the sufficiency of findings of fact

that they be sustained by the evidence (38 Cyc. 1967;

Batchoff V. Meaner, 71 Montana 411, 230 Pac. 48;

Staheli v. Adams, 56 Utah 276, 190 Pac. 781; Lichten-

herg v. Burdell, 101 Cal. App. 20, 281 Pac. 518).

III.

THE JUDGMENT IS NOT SUPPORTED BY THE EVIDENCE,

AND IS AGAINST THE GREAT WEIGHT OF EVIDENCE.

Defendant made it plain to Plaintiff in the early

transaction in evidence in this case that it could not

handle sewing machines in the regular course of its

business (128, 129, 132, 133, 139). Defendant can-

celled its order of May, 1928, for the reason that it

could not retail such a commodity without the services

of a specialist who could find the customer and dem-

onstrate the machine (132, 133, 139). The evidence

shows conclusively this was the only manner in which

the machines could possibly be handled by the Defend-

ant, and that it was definitely a condition imposed by

Defendant before it would think of undertaking the

sale of a carload (130, 132, 133). It was not even
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willing to undertake the sale of the ten machines

ordered in May, 1928 (128), and when Defendant

cancelled the May order, Mr. Dockery agreed to sell

the machines remaining with Defendant (139).

Defendant was not negligent in this transaction.

Dockery 's credentials bore every evidence of genuine-

ness, and the evidence does not show that his creden-

tials were not genuine.

Plaintiff's sales department issued credentials to

its solicitors (205). Plaintiff's witness, C. Haile, only

laiew what authority was given Dockery by its Sales

Manager, P. J. Kelly (206). R. Beck Jorgensen was

Plaintiff's Division Sales Manager for the Coast

(140). It is conceivable that the credentials given

Dockery were signed by R. Beck Jorgensen, and that

the witness Haile, being the Credit Manager for

Plaintiff, knew nothing of the arrangement which

Mr. Jorgensen had with the agent Dockery. The wit-

ness Haile testified, however, that Mr. Jorgensen had

no authority to vary the terms of the printed order

form (207), but under date of July 23rd, 1928, De-

fendant complained that ^'your Mr. Dockery" had

failed to sell certain of the machines shipped to De-

fendant under the order of May, 1928, as he had

promised (139).

Under date of July 31st, 1928, Plaintiff wrote De-

fendant with reference to the complaint as to Mr.

Dockery, and stated that they were referring De-

fendant's letter to ^^our Mr. A. Jorgensen, Division

Sales Manager for the Coast" (140). This title at

least was certainly notice to the world that Jorgensen
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was something more than a rubber stamp, and ap-

parently he did have at least some authority, for

Dockery wired Plaintiff: ^' Jorgensen told me freight

was allowed on all carload shipments and was taken

out of first acceptance, and that was the way this

car was sold. Changing it any other way would blow

up the deal. Wire acknowledgment and acceptances

will be signed and sent in" (212). The witness Haile

testified that he did not think that Mr. Jorgensen had

any authority to allow freight deductions for carload

shipments. However, he could not state positively

whether or not he ever did allow freight on carload

shipments (213).

The conduct of Plaintiff and Dockery prior to the

contract of August 14th, 1928, in every way confirmed

the Defendant's belief that Dockery had authority to

make the contract that was entered into on that date,

and justified Defendant in placing its faith in Dock-

ery 's promises that the two instruments, comprising

the contract and attached together, would go in ^^just

this way" (182). Defendant had no reason to believe

that Dockery would detach from the order the docu-

ment bearing date of August 14th, 1928.

It will be remembered that the witness Haile testi-

fied that Dockery 's authority was limited solely to

taking orders on the order form. Plaintiff's Exhibit

No. 3 (198), and under its regular terms and condi-

tions (207). If this were the case, then the agent

Dockery exceeded his authority in executing the

printed order, for it will be noted that he did vary

from said form by making Defendant a present of
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three New Home Midget Electric machines and four

other machines described in the order as ^^K-100 M'^

(105). The order provides ^^ Terms, net sixty days

2% cash discount in 30 days from date of invoice,

f. o. b. shipping point.'' It will be noted that the

agent Dockery changed the terms, to read ^^6-9-12

months, without interest," and also obligated Plain-

tiff to ship ^^advertising matter enough for 5 stores,

including matts for newspaper advertising, also win-

dow signs and folders" (105, 106).

Upon cross-examination, the witness Haile ad-

mitted that Dockery did have this additional author-

ity (208).

It will also be noted that the order form provided

^^all shipments f. o. b. shipping point" (102). Yet

Dockery agreed that Plaintiff would pay the freight

of $559.90 (212), and it will be recalled that the Plain-

tiff authorized the deduction of the freight from the

first acceptance (145).

The document bearing date August 14th, 1928, at-

tached to the order form, was signed by Dockery as

^^ Sales Manager, Arizona and New Mexico" (96),

and contained a provision as to the retail prices of

the machines. The clause relied upon in the order

form provided that the machines ^^ above described,

and all the New Home Sewing Machines purchased

hereafter, will be sold at retail, and will not be sold

below the established retail price." Yet we are com-

pelled to refer to the document dated August 14th

1928, for any reference to retail prices, so that evi-

dently it was the intention of Plaintiff that such re-
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tail prices should be fixed by some sort of collateral

agreement.

It will be noted from the evidence that under date

of September 6th, 1928, Defendant wrote Plaintiff

as follows:

^^On August 13th we gave your representative,

Mr. Dockery, an order for a car of sewing ma-
chines. At this writing we have neither received

a confirmation or any advice as to when these

will be shipped.

^^As Flagstaff is strictly a summer town, we
feel it would be of mutual advantage to have these

machines start rolling at the earliest possible

date" (108).

It was the duty of Plaintiff to confirm the order

as taken, and in the foregoing letter Defendant asked

for confirmation of the order, but no confirmation

was ever received from Plaintiff, except the shipment

of the machines (126).

Defendant made no effort to conceal from Plaintiff

any part of the contract. Shortly after the contract

was entered into. Defendant urged immediate ship-

ment for the ^^mutual advantage" of the parties

(108). Defendant had no reason to doubt but that

the entire contract was forwarded to Plaintiff*, and

if it had, any doubt would be set at rest by Plaintiff's

telegram of September 13th, advising shipment, and

that Mr. Dockery would arrive about the time the

shipment would arrive (140, 141).

With the document of August 14th detached, surely

there could have been no occasion for Mr. Dockery
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arriving at the time of the arrival of the shipment.

Defendant could not possibly reach any conclusion

other than the conclusion that Mr. Dockery was

being sent by Plaintiff for the purpose of carrying

on the campaign for the sale of the machines pur-

suant to the contract.

On September 23rd, 1928, Dockery wired Defend-

ant:

'^Let salesmen on job have machine to sell.

Will arrive in Flagstaff Wednesday for opening

demonstration next week'^ (176).

From this wire, Defendant could only infer that

Plaintiff was going ahead with the contract.

The first intimation that Defendant could have had

that the entire contract was not before the Plaintiff

was on October 3rd, when Plaintiff raised the ques-

tion of freight provided to be paid by Plaintiff (143,

144). This letter had been preceded by some cor-

respondence with reference to acceptances. Under
date of September 29th, Defendant wrote Plaintiff

that there was no provision in the contract for ac-

ceptances, and that the acceptances that had been sent

did not show credit for the freight that was to be

allowed by Plaintiff (142, 143).

In Plaintiff's letter of October 3rd, 1928, in which

the question of freight was gone into, it indicates

that Defendant must have had a mistaken impression

as to the freight but Plaintiff in that letter stated

that it would ^^take this matter up with Mr. Dockery

to ascertain if he knows anything about if (144).
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This letter was followed on October 9tli by a letter

from Plaintiff, in which Plaintiff advised that it had

confirmed the arrangement made by Mr. Dockery as

to freight, and authorized the deduction of that

amount from the first trade acceptance (145). There

was nothing in this letter to indicate that Plaintiff

did not then have before it the entire agreement en-

tered into on August 14th.

There is in evidence a telegram from Dockery to

Plaintiff, reading as follows:

^^Jorgensen told me freight w^as allowed on all

car load shipments and w^as taken out of first ac-

ceptance and that was the way this car was sold.

Changing it any other way would blow up deal.

Wire acknowledgment and acceptances will be

signed and sent in" (212).

On October 22nd, 1928, Defendant wrote to Plain-

tiff, as follows:

'^On September 18th you billed us for a car of

sewing machines. Before making this purchase it

was very definitely understood as to the method

to be used in the sales of these machines. This

was included in contract signed by your represen-

tative.

^^One of the clauses of this contract was to the

effect that we were to have a salesman, or sales-

men, at all times to canvass the various towns in

which we are located. Since the arrival of the

car there have been on the job two different men.

The total time of these two men devoted to sell-

ing the machines does not amount to over six

days. At the present time we have no one work-

ing on this job. Your Mr. Dockery was here for
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several days, but left Saturday a week ago, stat-

ing that he would be back on the following Mon-
day. At this writing we have neither seen nor

heard anything from him. In fact we have not

the slightest idea as to where he could be reached.

^^We want to say to you very frankly that this

is not in accordance with our agreement nor did

we anticipate any such state of affairs. We want

to further say that unless we get some definite ac-

tion in the sale of these machines within the next

ten days, we will feel compelled to return to you

the entire shipment. We do not like to take this

stand. However, as previously stated, we entered

into this agreement with a definite plan. We
have endeavored to fulfill our end of the contract

and are going to expect the New Home Sewing

Machine Company to do likewise. Otherwise we
do not care to take up our time and warehouse

space with the transaction. We shall expect to

hear from you on receipt of this letter as to what

your intentions are relative to the sale of these

machines" (111, 112).

This letter was certainly notice to Plaintiff that the

order form was not the complete contract between

them. Plaintiff's witness admitted receiving this

letter and testified that in answer thereto he wrote

Defendant under date of October 29th (208, 209), copy

of which letter is in evidence (203), but w^hich letter

was not received by defendant (213).

It will be remembered that witness Haile stated

that in his letter of October 29th he erroneously re-

ferred to Defendant's letter of October 22nd as Octo-

ber 27th (208). If, at the tune this letter of October
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29th was mailed, Plaintiff did not have before it the

completed contract between the parties, it is incon-

ceivable that Plaintiff would not follow up this letter

of October 29th by wire or telegram insisting upon

information from Defendant as to the full contents

of the contract referred to in Defendant's letter of

October 22nd, especially since Plaintiff* had had sim-

ilar trouble in the past with its agents {New Home
Sewing Machine Co. v, Songer, supra), and about

that time (October 19th, 1928), another of its solicitors

made practically an identical agreement with a firm

in Arkansas {New Home Setving Machine Co. v.

Westmoreland, supra). But the facts are that Plain-

tiff made no further reference to Defendant's letter

of October 22nd, until about seven weeks thereafter,

on December 18th, when it next showed its concern

about the provisions of a contract so vital to it and

to Defendant (155).

So we say that if Plaintiff did not receive the docu-

ment of August 14th, 1928, it was grossly negligent

in not demanding information as to the contents

thereof after the receipt of Defendant's letter of

October 22nd, 1928.

It will be remembered that while Defendant was not

satisfied with the efforts of Plaintiff's salesman to sell

the machines, the fact remains that some four or five

different salesmen reported to Defendant from time

to time, and were somewhat active in their efforts to

sell the machines (113). Defendant complained about

the failure of Plaintiff to put on a strenuous campaign

for the sale of the machines (111), but the next com-
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munication received from Plaintiff that would cause

any alarm was the telegram of December 10th (149) ;

in which Plaintiff advised that Dockery was not in its

employ since October 13th, 1928, although Plaintiff

on. December 12th, 1928, owed Dockery $153.00 (150).

Defendant was not negligent after the receipt of

this wire, but on December 13th, 1928, wrote Plain-

tiff, calling its attention again to the provisions of the

contract of August 14th, and going into considerable

detail (152-155). This letter is a lengthy one, and not

quoted at length herein, but we respectfully request

that the Court read the letter. Upon receipt of this

letter, on December 18th, Plaintiff for the first time

expressly disclaimed any knowledge of the document

of August 14th, 1928, and requested full information

pertaining thereto (155-158).

Defendant made every effort to locate Mr. Dockery,

and being unable to do so, on January 7th, 1929, wrote

Plaintiff fully, quoting a copy of the contract (158-

162). Plaintiff then wrote Defendant, refusing to be

bound in any way by letter of August 14th, and de-

manding that Defendant perform in every way under

the terms of the order form alone (162-163).

We submit that the whole course of conduct on the

part of Plaintiff was such as to preclude its adopting

as its contract that part of it which is most favorable

to it and most unfair to Defendant, and of disavow-

ing that part of it which requires it to perform that

service which is customary on the part of companies

in like businesses and impossible of performance of a

company engaged in strictly merchantile business.
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We have already shown, we trust to the satisfaction

of the Court, that the agent Dockery being a solicitor

had authority to solicit from Defendant the contract

of August 14th, 1928, and that if the whole contract

was not received by Plaintiff then there was no meet-

ing of the minds of the parties, and hence a failure

of consideration for the trade acceptances sued upon.

We therefore respectfully submit that the judgment

is not supported by the evidence, and is against the

great weight of evidence.

DISCUSSION OF TRIAL COURT'S MEMORANDUM
or JUDGMENT.

The learned Judge of the District Court, in his

written memorandum of judgment, based his decision

on three grounds:

(1) That the statement contained in the printed

contract, ^^that the New Home Sewing Machine Com-

pany shall not be in any way liable under any sepa-

rate or collateral agreement made between the under-

signed and its salesmen,'' was sufficient to put the

Defendant upon inquiry as to the agent's authority.

(2) That the Defendant had no right to assume

that the agent Dockery vv^as authorized to make any

extraordinary guaranty or w^arranty, or one beyond

the usage of the business in which he, as agent, was

employed, and cites the case of Johns v. Jaycox, 67

"Washington 403; 121 Pacific 854, in support thereof.

(3) That the agent Dockery had a limited author-

ity as expressed in the written contract, and that in
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executing the collateral agreement he exceeded his

authority; that Plaintiff never ratified the collateral

agreement (54, 55).

We believe that we have already shown in our brief

that under the facts in the present case the Court

erred in its decision, and that under the principles

announced in the cases already cited, the judgment of

the lower Court should be reversed. We will not bur-

den the Court with a further discussion of these three

points, but again respectfully call the Court's atten-

tion to the following cases

:

Davis V, Danforth (Iowa), 22 N. W. 889;

White Sewing Machine Co. v, Atkinson & Son

(Arkansas), 190 S. W. Ill;

Standard Sewing Machine Co. v. Rainwater

(Arkansas), 225 S. W. 326;

Miller v. Haley (Arizona), 300 Pacific 1020;

New Home Setmng Machine Co. v. Westmore-

land (Arkansas), 38 S. W. 2nd, 314;

New Home Sewing Machine Co. v. Songer

(Montana), 7 Pacific 2nd, 238.

However, before concluding, we would call the

Court's attention to the fact that the case of Johns v.

Ja^cox (supra), cited in the Memorandum of Judg-

ment, is clearly distinguishable from the case at bar,

and recognizes one of the well settled principles set

forth by appellant as one of the gromids for revers-

ing the judgment of the lower Court.

In the Jaycox case. Plaintiff's agent endeavored to

sell Defendants some talking machines. Defendants

would not purchase them until the agent had executed

the following guaranty:
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^^Part of contract attached between Standard
Talking Machine Co. and O. P. Jaycox & Co. All

machines and records not sold or given away
four months from receipt of goods, and returned

in good condition, freight prepaid, to Chicago,

Illinois. Cost price of each machine and records

will be refunded to A. P. Jaycox & Co. Guar-

antee sale of twenty-five records on average to

each machine given away four months from date

customer has received machine.- Standard Talk-

ing Machine Co. (Signed) F. P. Howard, Sales-

man.''

This guaranty was attached to the printed order

which Defendants had signed, but the evidence showed

that Plaintiff did not receive the guaranty, but only

the printed order.

There was evidence that one of the Defendants, be-

fore payment for the first shipment of machines had

been made, called upon Plaintiff's manager in Chi-

cago, and was then informed that Plaintiff's agent

had no authority to execute the guaranty, and that

no more goods would be shipped until there was a

definite understanding, and that an agreement was

then reached that the Plaintiff would not be held to

the guaranty for the sale of records. The defendant

claimed he had no memory of such an agreement

(apparently, however, he did not deny that such an

agreement was made). The evidence was unques-

tioned, however, that after a part of the machines

and records were delivered, a further installment was

ordered; the Plaintiff being then informed of the

memorandum wrote to the Defendants that he would

not guarantee the sale of the records; that the agent
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had no authority to make an agreement to that effect

;

and that the order would be held up awaiting reply,

and ^4f satisfactory to you you can wire us upon

receipt of this communication and we will make

prompt shipment of the order/' The Defendants re-

plied by wire, ^^Ship fifty machines and records as

ordered at once.'' At that time, the Defendants were

compelled to have these additional machines to supply

to their customers.

The facts in the Jaycox case are readily distin-

guishable from the facts in this case. In the Jaycox

case, the Plaintiff repudiated the guaranty as soon

as he learned of it, and Defendants acquiesced in that

repudiation. The Court in that case states the rule

referred to by appellant herein, in the following lan-

guage:
'^ There is no question that, if a principal elect

to ratify a contract which the agent was not

authorized to make, he must ratify the whole of

it. If he ratifies the contract, he ratifies the war-
ranties. But, in this case there was no such ratifi-

cation. The record shows that the appellant

pointedly repudiated the guaranty as soon as he
learned of it, and refused to further proceed with

the contract if the guaranty was insisted upon.

The evidence shows an acquiescence by the re-

spondents in that repudiation" (121 Pac. 857).

Moreover, in the Jaycox case, the agent was a sales

agent, and not a solicitor. He apparently was author-

ized not merely to solicit orders, but also to consum-

mate the sale, and bind his principal. We respectfully

submit that the case is not in point.
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IV.

The Court erred in admitting in evidence over the

objection of Defendant that certain document de-

scribed as ''Traveling Salesman's Daily Report," ad-

mitted in evidence as Plaintiff's Exhibit No. 5 (199-

202).

The fact that the traveling salesman's daily report

was a writing from Plaintiff's agent, addressed to

Plaintiff, does not change its character from purely

hearsay evidence (22 Corpus Juris 228).

We submit that this evidence was hearsay as to the

Defendant, and therefore inadmissible. We feel that

this is fundamental, and will not burden the Court

with a long discussion on this point.

The Court erred in admitting in evidence over the

objection of Defendant the testimony of the witness

C. Haile, with reference to the allowance by Plaintiff

of freight on the shipment of sewing machines (210-

211).

The question ''How was it you happened to allow

that freight?" was objected to by Defendant on the

ground that it called for a conclusion of the witness.

The Court overruled the objection, and the Defendant

duly excepted. The answer of the witness to the ques-

tion stated is purely a conclusion, and we submit that

the Court erred in refusing to sustain Defendant's

objection.
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CONCLUSION.

We respectfully submit that under the law and the

facts of this case, the Court erred in awarding judg-

ment in favor of the Plaintiff and against the De-

fendant, for the following reasons:

1. The facts show that the agent who solicited the

contract of August 14th, 1928, was a mere solicitor,

and hence mider the law^ had implied authority to

solicit any contract, and as he failed to forward the

entire contract to his principal, the principal must

suffer by reason of the failure of the agent to do so.

2. The evidence shows that the minds of the parties

did not meet, for the reason that the entire contract

as entered into by the solicitor, Dockery, and the

Defendant was not received by Plaintiff, and that by

reason thereof, there was a failure of consideration for

the trade acceptances sued upon.

3. The judgment is not supported by the evidence,

and is against the great weight of evidence.

We believe that the authorities are unanimous in

holding that under the facts herein presented. Plain-

tiff was not entitled to judgment, that the decision of

the Court cannot be sustained, and that the judgment

should be reversed.

Dated, Flagstaff, Arizona,

April 20, 1932.

Respectfully submitted,

C.B.Wilson,

Orinn C. Compton,

James E. Babbitt,

Attorneys for Appellcmt.




